Attorney Docket No. {See Schedule A} PATENT 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Application of {See Schedule A} 



Confirmation No.: {See Schedule A} 



Serial No.: 



{See Schedule A} 



Group Art Unit: {See Schedule A} 



Filed: 



{See Schedule A} 



For: 



{See Schedule A} 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



REVOCATION AND NEW POWER BY ASSIGNEE 
AND STATEMENT UNDER 37 C.F.R. §3.73(b) 



The Assignee of the entire right, title, and interest in the above-identified 
applications hereby revokes all previously granted powers and grants the registered 
practitioners of Cooley Godward Kronish llp included in the Customer Number provided 
below power to act, prosecute, and transact all business in the U.S. Patent and Trademark 
Office in connection with this application, any applications claiming priority to this 
application, and any patents issuing therefrom. 

The assignee certifies that to the best of its knowledge and belief it is the owner of 
the entire right, title, and interest in and to the applications identified in attached Schedule 
A as evidenced by the Assignments recorded at the reel and frames indicated in Schedule 

A, the attached Assignment documents from Nanogen, Inc. to Financiere Elitech SAS, 
and from Financiere Elitech SAS to DxCon, and the Certificate of Name Change from 
DxCon to Nexus Dx (also attached). 
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Please direct all telqjhone calls and correspondence to: 



CUSTOMER NUMBER: 



58249 



CaXEY GODWARD KRONISI^ LLP 

ATTN: Patent Group 



777 6* Street NW, Suite 1 100 
Washington, DC 20001 
Tel: S$8-550-6000 
Fax: (202) 842-7899 
The undersigned (whose title is supplied below) is empowered to sign this 
statement on behalf of the assignee. 



Date: 3 \\ 10 \D 




Signature: 
Name: 
Title: 
Company; 




Edward F. Brinnan, Ph.D. 
Chief Integration Officer 
NEXUS IX inc. 
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(DeLaware ... 

Ifk first state 

I, JZFFRZY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 
BELAWASE, DO HEREBY CERTIFY TBAT TBE SAID "DXCOH, ISC. FILED A 
CERTIFICATE OF AMZNDmMT, CHANGim ITS NAMB TO "NEXUS DK, INC. >' , 
TEE Nmrtt DAY OF JULY, A.X>. 2009, AT 6:19 O'CLOCK P.M. 
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Ike. first State 



I, JSrmEY BULLOCK, SECBETARY OF STATE OF TBS SfTATE OF 

mukvmm, do hemeby certist tsb attached is a true and correct 

COPY OF THE CERTIFICATE OF AMENLmNT OF "DXCON, JJWU. CHANGING 
ITS NAME FROM "DXCON^ INC. " TO "NEXUS DX, INC. FILED IN THIS 
OFFICE ON THE NINTH DAT OF JULY, A.O. 2009^ AT 6:19 O'CLOCK P.M. 

A FILED COPY OF THIS CERTIFICATE HAS SEEN FORWARDED TO THE 
mw CABTLB COUNTY EECORimR OF DEEDS. 





i 



i 



(Deluzvare 



iHe ytrst state 



I, JEFFREY v. BULLOCK, SECFIITARY OF STATE OF TEE STATS OF 
DSXMmRE, BO miREBY CERTIFY THE ATTACHBD XS A TRUE MND COEEECT 
COPY OF TBE RXSTATZD aSRTZFICATS OF "DXCOH, INC. », FILED IN THXS 
OFFICE ON THE TNENTY-NINTB DAY OF JONJS, A.D. 2009, AT 1:52 
O'CLOCK P. if. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORtmMDED TO THE 
mw CASTLE COUNTY RECOSmR OF DEEDS. 





FINJINCiERE ELITECH 
12-12 bis rue Jean Jaures ~ 92800 Puteaux - Francs 
Tsi : +33 {0)1 41 45 07 10 Fax : +33 (0)1 41 45 07 19 
Soci^td par actions simpiiflee (SAS) au capital de 11 240 480 Euros 
Siret : 481 676 062 000 13 - Code APE : 6420Z 
R.C.S. NANTERRE B 481 676 062 



June 26, 2009 



Naiiogen, Inc. 

10398 Pacific Center Court 

San Diego, California 92121 

Re: Designation and Partial Assignment of Rights 

to Receive Assets under Asset Purchase Agreement 

Ladies and Gentlemen: 

Reference is made to that certain Asset Purchase Agreement, dated as of May 13, 
2009, as amended from time to time (the "APA"), among Financiere Elitech SAS ('" Elitech "), 
Nanogen, Inc. ("Nano£en"), Epoch Biosciences, Inc. ("Epoch") and Nanotronics, Inc. 
C'Nanoironics" and, collectively with Nanogen and Epoch, the '^Sellers'' and each a " Seller "). 
All capitalized terras used in this Designation and Partial Assigmnent or any attached schedules 
or exhibits shall have the meanings given in the AFA unless otherwise defined herein. 

As contemplated under Section 2.1 of the APA, and pursuant to Section 12.10 
thereof, Elitech hereby designates DxCon, Inc. ("DxCon"), a Delaware corporation and wholly- 
owned subsidiary of BCC, to receive from Sellers under the APA all assets related to the Point of 
Care Business described under Section 2.1 of the APA, including those assets listed on Schedule 
A attached hereto (collectively, the " Designated Assets "). By signing and acknowledging this 
Designation and Partial Assignment, DxC'on agrees to assume all Assumed Liabilities associated 
with the Designated Assets in accordance with Section 3.1 of the AFA, 

Elitech hereby instructs each Seller to transfer ttie Designated Assets to DxCon at 
the Closing. To the extent applicable, Elitech also hereby assigns to DxCon its rights to receive 
certain instruments of transfer from the Sellers under Section 7.1(g)(ii) of the APA as may be 
necessary to accomplish the transfers contemplated herein. Elitech also hereby assigns its rights 
under Sections 8.3, 8.8, 8.11, and 8.13 of the APA to DxCon solely with respect to the 
Designated Assets. 
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DxCon agrees to provide adequate assurance of future performance for all 
Assumed Contracts included in the Designated Assets as required by Section 8.6 of the M^A. 

The undersigned parties agree that DxCon shall be a permitted assignee of Elitech 
in accordance with Section 12,10 of the APA and thai the riglits described herein shall inure to 
the benefit ofDxCon without regard to Section 12.15 of the APA. 

Except as otherwise expressly set forth above, tlie rights and obligations of tiie 
Sellers and Elitech with respect to the Purchased Assets and the Assumed Liabilities shall remain 

as set forth in the APA. 

This Designation and Partial Assignment may be executed in any number of 
counterparts, each of which when so executed shall be deemed an original, but all such 
counterparts shall constitute one and the same insti-unient. 

Tliis Designation and Partial Assignment shall be governed by, and construed in 
accordance with, the internal laws and decisions of the State of Delaware. 



Signature Pages Follow. 
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Sincerely yours, 
Financiere Elitech SAS, 



Pierre Debiaii^ 
President 1 / 



[Signature page to Designation and Partial Assignment] 



ACKMOWLEDGED AND AGREED: 

Bay City Capital Fund V, L.F. 

By: Bay City Capital Management V LLC, 

its General Partner 
By: Bay City Capita! LLC, its Manager 



By:_ 



William G. Gerber 

investment Partner 

Bay City Capital Fund V Co-Investment Fund, 

L.P. 

By: Bay City Capital Management V LLC, 

its General Partner 
By: Bay City Capital LLC, its Manager 



ACKNOWLEDGED AS TO DESIGNATION AND 
TRANSFER INSTRUCTIONS: 



David Ludvigson / 
President and COO 




William G. Gerber 
investment Partner 



William G. Gerber 
President 



Nanotronics, Inc. 



David Ludvigsoi 
Director 




[Signature page to Designation and Partial Assignment] 



SCHEDULE A 



POINT OF CARE ASSET LIST 

Assets being transferred to DxCon; 

» All assets directly associated with the Point of Care Business, including, but not limited to, 
all Intellectual Property, trade names, tangible personal property, inventoiy and supplies, 
receivables and prepaids, records, Contracts and licenses and other assets described . 
Section 2.1 of the APA. 

• The Vyent, Cardiac STATus and Decision Point product lines 

• The NeXus Dx platform 

» All equity interests in: Recogiiomics, Delia Point, and Hx Diagnostics, Inc. 
« Trade names: Cardiac STATus, Tox STATus, Vyent, Nexus Dx, Decision Point 
Diagnostics, and i-Lynx 

• Domain names: cardiacstatus.net, statusfirst.com, toxstatus.com 

Contracts being assumed by DxCon: 



L License Agreements 




4. Other 
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1 App/Patent No. 


i Filing/ 

Issuance 
1 Bales 














26. 


37610-509F01US Calibrator for NT- 
pro-BNP Immunoassay 


US 10/359,028 
US 2004-0152128 


Filed 
2/4/03 




27. 


2132.044US Biopolymer Marker 
Indicative of Disease State Having a 
Molecular Weight of 1793 Daltons 


US 6,998,243 


Filed 
4/30/01 
Issued 
2/14/06 




28. 


BNP as an Indicator of Cardiac 
Allograft Rejection 


US 6,117,644 


Filed 
6/4/98 
Issued 
9/12/00 




29, 
















30. 


Predicting, Delecting and 
Monitoring Treatment of 
Cardiomyopathies and Myocarditis 


US 2004-0132013A1 


Filed 
11/13/03 





5538292V.5 



Title 



37610-5()3F01US Method of 
Confirming the Presence of 
Myocai-dial infaj-ction 



37610-521F01US Monoclonal 
Antibody to Human Cardiac 
Myoglobin 



App/Pateat No. 



US 10/325,162 
US 2004-0121306 



US 5,573,957 



37610-524003US Differential 
Immunoassay 



37610-5241 ^ 11/751,537 
Tmm'jnoa'JS ^03 11591 




37610-5281 -.,9^1,24^1 

Polypeptide- < „ 1 

Kinase M and Creatine Kinase B 



Title 



37610-504F0IUS Method for 
Diagnosing and Distinguishing 
Stroke and Diagnostic Devices for 
use therein 



App/Patent No. 



US 6,235,489 
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I Filing/ 

Title I App/Patent No. | Dates 










Filing/ r 












rule 


App Patent JSo 


Dates 


1. 


37610-505C01US Methods for 


I s 1 . ys'' 5^ 


Filed j 




Pit. ] t J it Outcu ne in i auiut t 


200" 0IS45O" 


4 19 0" 




Brain Injury 







Fifing/ 
Issiiauc 
App/Patent No. I Dates 
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Execution Version 

ASSET PURCHASE AGREEMENT 
BY AND AMONG 
FINANCIERE ELITECH SAS, 

NANOGEN, INC., 
EPOCH BIOSCIENCES, INC., 
AND 

NANOTRONICS, INC. 
May 13, 2009 
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ASSET PURCHASE AGREEMENT 



lliis Asset Purchase Agreement (" Agreemeiit "^ is made as of May 13, 2009 (the 
"Effective Date") by and among Financiere Elitech SAS, a societe par actions simplifiee formed 
under the laws of France (" Buyer "). Nanogen, Inc., a Delaware corporation (''Nanogen''), Epoch 
Biosciences, inc., a Delaware corporation and wholly-owned subsidiary' of Nanogen f'Epoch"). 
and Nanotronics, Inc., a California corporation and wholly-owned subsidiary of Nanogen 
(" Nanotromcs " and, collectively with Nanogen and Epoch, the "Sellers " and each a " Seller "). 
Buyer and Sellers are sometimes referred to in this Agreement individually as a "Party" and 
collectively as the "Parties." All terms used below without definition are defined in Article i 
hereof. 

PRELIMINARY STATEMENTS 

A. Nanogen, Epoch and Manolronics anticipate that in the near iiiture they will file 
voluntary petitions commencing cases under the Bankruptcy Code in the United States 
Bankraptcy Court for the District of Delaware. They also anticipate that the cases will be joiiitly 
administered. Such cases are referred to in this Agreement collectively as the ' x::ha.pter 1 1 
Case ," and the court in which the Chapter 1 1 Case will be pending is referred to as the 
" Bankruptcy Court." 

B. Sellers desire to sell, transfer, convey, assign and deliver to Buyer, in accordance 
with Sections 363 and 365 and the other applicable provisions of the Bankruptcy Code, all of the 
Purcliased Assets upon the terms and subject to the conditions sel forth in this Agreement. 

C. Each of the Patties contemplates that the Purchased Assets will be sold pursuant 
to a Sale Order, and such order will authorize and direct the assumption and assignment by each 
Seller, as appropriate, of the Assumed Contracts under Section 365 of the Bankruptcy Code and 
the terms and conditions of this Agreement. 

D. Subject to the Bankruptcy Court's (1) approval of certain bid procedures ("Bid 
Procedures") for the sale of the Pm'chased Assets pursuaiit to an auction (the ^'Auction"")! 
(2) issuance of the Bid Procedure OrdtT, and (3) issuance of the Sale Order, which Sale Order 
shall be a Final Order afid, inter aha, i incorporate the terms of this Agreement, Buyer will 
purchase fiom Sellers, and Sellers will sell, transfer, convey, assign and deliver to Buyer all of 
the Purchased Assets upon the terms and subject to the conditions set forth in this Agreement. 

E. Buyer is entering into employment agreements (" Emploviiieiit Ag reements") with 
tlie individuals listed on Exhibit A (the "Transferred Em ployees ") simultaneously with the 
execution and delivery of this Agreement, which, subject to the Closing and die consummation 
of the Contemplated Transactions, shall be effective as of the Closing Date. 

F. Buyer, Nanogen and the shareholders of Buyer are entering into a mutual 
termination agreement and release simultaneously with the execution and delivery of this 
Agreement tenr.mating that certain Share Exchange Agreement by and among Nanogen, Buyer 
and the shareholders of Buyer dated as of August 14, 2008. 
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G. la order to make a single bid for the Purchased Assets, Buyer has entered into an 
agieement with The Bay City Capital Fund V, L.P. (together with its Affiliates, "BCC") pursuant 
to which BCC will finance a portioa of the Purchase Price (provided that Buyer remains 
obhgated to pay the full amount of the Purchase Price subject to the terms of this Agreement) 
and receive immediately subsequent to the Closing title to certain of the Purchased Assets, 
license to use certain of the Purchased Assets, and assignments of certain Contracts. 

H. The Parties have agreed on the terms and coxiditions of a sale and assignment of 
the Purchased Assets to Buyer and the assumption of the Assumed Liabilities by Buyer on the 
terms and conditions set forth in this Agreement. 

AGREEMENT 

in consideration of the foregoing Preliminary Statements, and of the mutual covenants 
and agreements contained in this Agreement, the receipt and sufficiency of which each of the 
Parties hereby acknowledges, the Parties, intending lo be legally bound, agree as follows: 

ARTICLE 1 

DEFINITIONS AND INTERPRETATION 

I. 1 Definitions. 

Accounting terms used and not otherwise defined in this Agreement shall have the 
' ' ' I CiA-\] * huiucdm hib Auccmcnt the iollo m il, v,nnsii t! 

I 1 Hvt ilu im amgo s ^ jui U thctn b ]o\ o{ s v ht f m fh 




"Acquisition Proposal;' means a proposal relating to any merger, consolidation, business 
combination, sale, license or other disposition of any assets, riglits or properties of Sellers or any 
of their respective assets pursuant to one or more trartsactions, sale of 50% or more of the 
outstanding shares of capital stock of any Seller (including by way of a tender offer) or similar 
transaction involving one or more third parties and any Seller. 



"Affiliate" of any Person means any Person directly or indirectly controlling, controlled 
by or under common control with any such Person and any officer, director or controlling Person 
of such Person. For pui-poses of this definition, "control" (including "controlling," "controlled 
by," and "under common control with") means the possession, direct or indirect, of the power to 
direct or cause the direction of the management and policies of a Person, whether through the 
ownership of voting securities, by contract or otherwise. 

" Agreement " is defined in the Preamble. 
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" AllQcatioil " is defined in Section .4.2. 



"Altemativc T ransa ction" means (i) a transaction involving the sale of all of the 
Purchased Assets contemplated by an Acquisition Proposal from a third party, or (ii) a plan of 
reorganization of any Seller not involving the sale of the Purchased Assets to Buyer or any third- 
party investor. 

"Assi gnment and Assumption Agreement " means the Assignment and Assumption 
Agreement executed by Buyer and Sellers, substantially in the form attached to this Agreement 
as Exhibit B. 

' 'Assumed Contracts " is defined in Scciion 2,l(j). 

"Assumed Liabilities" is defined in Section 3. L 

" Auct ion" is defined in the Preliminary Statements. 

' Ban kmptcv Code " means Title 1 1 of the United States Code, as amended, 11 USC 



"Bankr uptcy Court" is defined in the Preliminary Statements. 

"BCCr' is defined in the Preliminary Suitoniciiis. 




"Bid Procedures" is defined in the Preliminary Statements. 

"Bid Procedures Order" means an order of the Bankruptcy Court substantially in the fonn 
attached as Exhibit C , which authorizes and approves, among other things: (i) the Break-up Fee 
and all other payments to Buyer arising under Sec tion 9.3 as obligations of Sell ers having super- 
pnority as administrative expenses under Section 364(c)(1) of the Bankruptcy Code in the 
Chapter 11 Case; (is) Buyer's designation as the slalking horse bidder; (iii) the setting of a 
deadline for the filing of objections to the entry of the Sale Order; (iv) scheduling the Auction; 
(v) scheduling the sale hearing; (vi) providing for compelitive bidding procedures pursuant to 
which competing offers may be solicited, made and accepted, including, without limitation, the 
bid protections and procedures set forth in Article 1 1 of this Agreement; and (vii) approving and 
implementing the provisions of Section 4.3 . 

"Bill of . Sale" means a bill of .sale executed by each Seller, substantially in the form 
attached to this Agreement as Exhibit D . 

" Break-up Fee " is defined in Section 93(h) . 
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"Msiaess" means all the operations carried on by Sellers up to the date hereof and all 
assets including products, components, regulatory filings. Contracts and Intellectual Property 
associated with the business of the Seilers, including the Mol ecular Diagnostics Business and the 
Point of Care Business. 

''BaismessE)ay" means any day other than a Saturday, Sunday or any other day that banks 
located in Wilmington, Delaware, San Diego, California, or Paris, France are authorized or 
required by law to dose. 



"Buyer" is defined in the Preamble. 




"Chapter 1 1 Case " is defined in the Preliminary Statements. 

"Claim " means any claim, Lien, indenture, escrow, right of first refusal, Order or other 
Liability (whether arising by Contract or by operation of Law). 

"Closing " and "Closing Date " are defined in Section 9. 1 . 



" Contemplated Transactions" means all of the transactions contemplated by this 

Agreement, including the Chapter 1 1 Case. 



''CiMtacf' means any written commitment, understanding, instrument, lease, pledge, 
mortgage, indenture, license, agreement, purchase or sale order, promise or similar arrangement 

evidencing or creatine? anv le^ai Iv hindin" iihlicMtinn 




"Cure Costs" means (i) all amounts necessary to cure any default on the part of any Seller 
under an Assumed Contract, which amounts must be paid to the nondebtor under such Assumed 
Contract, or with respect to which adequate assurance of prompt delivery by such Seller must be 
provided in accordance with Section 365(a) of the Bankruptcy Code, and (ii) all amounts which 
must be paid to a nondebtor as a prerequisite for such nondebtor's consent to the assumption and 
assigmncnl of an Assumed Contract, all as identified on Schedule 8.7 . or in any Order of the 
Baiikniptcy Court, 

"Dg^ta P gim" means Delta Point Cardiac Diagnostic, Inc., an international business 
company formed under the laws of Barbados. 

"Effective Date " is defined in the Preamble. 

"EmployeeJIenefiLPjan" means any "employee pension benefit plan" (as defined in 
Section 3(2) of ERISA), any "employee welfare benefit plan" or other employee benefit plan (as 
defined in Sections 3(1) or 3(3) of ERISA), and any other written or oral plan, agreement or 
arrangement involving direct or indirect compensation or benefits to any employees, including 
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insurance coverage, cafetena plan benefits, severance benefits, change of control, retention 
performance, holiday pay, vacation pay, fringe benefit, disability benefits, pension, retiremen; 
plans, proti sharnig, deterred compensation, bonuses, stock options, stock purchase phantom 
stock, stock appreciation or other forms of incentive compensation or post-retirement 
compensation, that any Sdlei- or its ERISA Affiliates maintmns or to which anv of them 
contributes. 

"Ernplo^TOent Agrecinen^" is defined in the Preliminary Statements. 
"Epoch " is defined in the Preamble. 

"ERISA" means the Employee Retirement Income Security Act of 1974, as amended. 

t "leans any other corporation or trade or business under common 

control with Seller as determined under Section 414(b), (c) or (m) of the Internal Revenue Code, 

. , "EfiOrder'' means an Order of the Bankruptcy Court that has not been staved and as to 

which the time CO appeal, petition tor certiorari, or move for reargument or rehearing has expired 

and as to which no appeal, petition for certiorari, or motion for reargument, rehearing or relief 

trom judgment is then pending and, in the event that anv appeal, writ for certioraii or 

reargument or rehearing thereof has been sought, such Order of the Bankruptcy Court shall have 

been upheld by the highest court to which such Order was appealed, or from which certiorari 

reargument or rehearing was sought and the time to take any ftirther appeal, petition fo^- 

certioran, or motion lor reargument or rehearing shall have expired; provided however thit 

'r Ttn 'ft ^^"^"^ ^"^^^ of Bankruptcy Procedur^^^^idasTbTt 7^^^^^^^ 

n n f "^^''^ ^"^""^ ^^^^^'^"^^ ^^'^ ^^-^ date shall not 

prevent such Order Irom bcmg a Final Order. 

^'F ormer N MQgMj^ijjrEloyge" is defined in Section 8.4ra) . 

"GAM" m eans general ly accq>ted accounting principles, as in effect in the United States 

iTom time to tmie and consistently applied. 

''GsmimmmJ!mLQmW' means any approval, consent, permit, license, waiver or 
other authonzation issued, granted, given or otherwise made available by or under any 
Governmental Authority or pursuant to any Uw. ^ 

''Q^^yS^mm.4AMi^y:' means any foreign, federal, state, regional or local authority 
agency, pody, court or mstmmentality, regulatory or other^dse, which, m whole or in part w^s 

rovemmeit''' ^""'^^ '^^^^^^ ^^ ^^ocal 

"MarnifaLC^" means any computer code or other mechanism of any kind designed to 
disrupt, disable or harm m any manner the operation of any software or hardware or other 
C'l? TT"' ^^"^ unauthorized access to or misappropriate any business or 
personal information, including worms, bombs, backdoors, clocks, timers, or other disabling 
device code, or designs or routines that cause software or information to be erased, inoperable or 
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c«nd. ^'^"^ automatically or with passage of time or upon 

"Intellectual Property" means am ar. a mM.J rmc-. r-a.cn -^s -^ot.^ n »K 
mask works and all registration, ar. u^v „ c th^ nU' 

autlwship, all copvTiHhls routed / ^^^^ ^cgo ag, ; ^,ork. or 

foreign patent ngnts covered bv dKscio.ca u. or otner..; . iVk'^I^: ™^ 
applications theretor, and all reissues, divisions, continuat or. ip par iM^nri.^u l au 
extensions thereof, (iv) goodwill associated with the loregoing a' id fM upcVk .nK^.c 
intellectual property, including know-ho^v trade .eciet, no.ts.e^ '..>)oloo, ,1"^/. ' ' 
unpatented inventions and do.,|.m. .oftv..re to-r^ula. ^To.edurc. ..d o^cr itd. aa'^ 
property, docmnematjon relati, , ,0 anv ol the torego ng, s.op ngh. ..d the r.ght to appH >r 
patent, desi gn or similar protection therefor anywhere in the world, i > - ^ 

J'MemaUkve^ means the United States Internal Revenue Code of 1986, as 



amended. 



Inmtory means all inventory of either Seller, wherever located, including all finished 
goods, work in process, raw materials, spare parts and ail other matenals ami .uppi£. to bc used 
or consumed by such Seller in the production of finished «oods related to rh. i^tZ 



Bridge Nm?^" collectively, those certain lenders named as "Holder" on the hr. esior 

th ^ '^^f^^ ^^''^^ m similar phrase means, with respect to any fact or matter 
the knowlcxlge oi such Person or the directors and executive officers of such Person and wS 

s:iy:i;Sri'i^t^^^ 

rule, OidSr'r^SSr ^^^^^ ^^^^^ = 

. ;'I^.Pmccsdiiig'' means any action, suit, litigation, arbitration proceeding (inciudinF 
any civil cnrninal, admmistratrve, investigative or appellate proceeding), hearing inqiSl St 

or otherwi.se involving any court or other Governmental Authority or any arbitrator or arbitration 

"yaMity" means any liabiHiy, debt, respoasibilitv or obligation of any kind (whether 
kno^..! or ui^nown^ whether asserted or unasserted, whether abslte or coni ngen 
accmed or unaccrued, whether hquidated or unliquidated, and whether due or to bc4me T) 
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restriction, security interest, pled| 

»f Law, 



— v-v^ aiijr lcsu^^ uucunence, conanion, lact, change, 

violation, event or effect that, individually or in the aggregate with anv such other results 
occurrences, conditions, facts, changes, violations, events or effects, is or could reasonably be 
expectaJ to be (whether or not such result, occurrence, condition, lact, change, violation event 
01 eiiect has, during the penod or at any time in question, manifested itself in the historical 
hnancia! statements ot Nanogen or Epoch) materially adverse to ( A) the business, operations 
assets, habdities, condition (financial or other) or results of operations of the Business taken as a 
whole, or (B)the ability of any Seller to perfarm a^ obHgaiions umler this Agreement 'or 
consummate the Contemplated Transactions; provided , lio^vever, tiiar iione of the foilowirig shall 
bQ deemed either alone or in combination to constitute, and none of the ibllovvsng shall be taken 
mto account m deterrainmg whether there has been or would be, a Material Adverse Effect on 
any Seller: (i) miy changes affecting the industiy vn which the Business operates that do not have 
a disproportionate nnpact m any matenal respect on the Business, (ii) any changes in general 
economic conditions or the capital markets that do not disproportionately impact in any material 
respect the Business, (iii) the taking of any action required by this Agreement or to which Buyer 
has given its wntten consent, (iv)any changes or effects that Sellers can demonstrate are 
pnmanly attributable to the commencement, announcement or tiic pendency of the Contemplated 
Iransactions, including disruption or loss of customers, business partners, suppliers or employee 
relations, (v) any noncompliance with the terms of the Nanogen Convertible Notes (vi) any 
change m the cash reserves of Nanogen or (vii) any noncompliance with the tenis of the 
Nanogen Convertible Notes. 

" Material Assumed Contracts '^ is defined in Section 2.1 f j). 

"Minna" means Minna Corporation, a Delaware corporation. 

"Minna Stock " is defined in Section 2. Kb V 

"Molecular.magnostic^ means all tlie operations carried on by Sellers up to the 

bttective Date and assets including products, components, regulatory filings. Contracts and 
inie lectual Property associated with the development, production, distribution and sale of 
products relaxing to research and diagnostic testing based on amplification and detection of 
an^PCR llert '^'^ """^ Nanogen, NAD and Epoch, including the product hnes Q-PCR Alert 

"NAD" means Nanogen Advanced Diagnostics S.r.L, a societa a responsahilita Umitata 
formed under the laws of Italy. 



"NADjnlercompany Receivable" means the accumulated intercompany debt associated 
with the purchase of Intellectual Property and operational activities between NAD aiid Nanogen, 
as reflected in the Nanogen/'Epoch March 31 Balance Sheet and the Nanogen/Epoch Closing 
Date Balance Sheet. 



' 'NAD Quo tas" is defined in Section 2. Ua) . 
"Nanogen" is defined in the Prcasnlslo. 




''Manotromcs'' is defined in the Preamble. 



"New Bidder " is defined in Section 4.3(a). 




''Order" means any order, judgment, injunction, award, decree or writ rendered or issued 
by, or emanating firom, any Governmental Authority. 

"Party" and "Parties" are defined in the Preamble. 



"Periodic Taxes" is defined in Section 10.3 . 

"i^gEmjitecL Liens " means easements and other non-material encumbrances on real 
property that run with the land. 

"Person" means any individual, corporation, partnership, limited liability company, 
association or any other entity or organization. 

'T.G.^...h3to;^" is defined in Section 2. l(n). 

^'MrALoLCare Business" means all the operations earned on by Sellers up to the 
Effective Date and assets including products, components, regulatory filings. Contracts and 
Jntelleciual Property associated with the development, production, distribution and sale (whether 
such activities are being carried out by Sellers at a Sellers' facilities located in Toronto, Canada, 
San Diego, California or elsewhere) of rapid qualitative tests for cardiac markers, rapui 
quantitative tests for cardiac markers, rapid tests for infectious disease, or other rapid testing, 
including Intellectual Property associated with stroke, traumatic brain injury and other diseases^ 
the Vyent, Cardiac STATus and Decision Point product lines; and the NeXu's Dx platform. 

"Proration Periods" is defined in Section 10.3 . 
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"Purchase Price" is defined in Section 4.1 



"Purchased Assets" is defined in Section 2.1 . 

"Purchased Intellectual Property" is defined in Section 2.1(c) . 

"Recognomics " means Nanogen Recognomics GmbH, a majority-owned subsidiary of 

Nanogen formed under the laws of Germany. 

" Registered Intellectua! Proger tY'' msms Intellectual Propeny that is the subject of an 
application, certificate, filing, registration or other document issued by, filed with, or recorded by 
any Governmental Authority or quasi-governmental agency or non-governmental registrar 
(whether provisional, supplemental, or otherwise), anywhere in the world. 

"Retained Contracts" means all Contracts to which any Seller is a party and which are not 
specifically defined as Assumed Contracts, including the Toronto Lease and the San Diego 
Lease. 

''.S.ale..Date" means the date that the Sale Order is entered on the Bankmptcy Court's 

docket. 

"Sale Order " means the Order of ti-ie Bankruptcy Court substantially in the fonn of 
Exhibit E (with only such material changes as are approved by Buyer and Sellers, which 
approval shall not be unreasonably withheld), to be issued by the Bankruptcy Court pursuant to 

Sections 363 and 365 of the Bankruptcy Code (i) approving this Agreement and the 
Contemplated Transactions, (ii) approving the sale of the Purchased Assets to Buyer free and 
clear of all Liens other than Permitted Liens pursuant to Section 363(1) of the Bankruptcy Code, 
(iii) approving the assumption and assignment to Buyer of any Assumed Contracts, effective 
upon the Closing of the Contemplated Transactions and subject to Buyer's rights in Section 2.2 , 
and finding that all Cure Costs have been satisfied, (iv) finding that Buyer is a good faith 
piirci-iaser entitled to the protections of Section 363(m) of the Bankraptcy Code, (v) finding that 
Buyer is relying on having, immediately after Closing, ownership of the Purchased Assets free 
and clear of all Liens, other than Perrnilted Liens, and that Buyer would not pay the Purchase 
Price if it were not receiving for such consideration all of the Purcfiased Assets free and clear of 
all Liens, other than Permitted Liens, and (vi) finding that if the Purchased Assets are not free 
and clear of all Liens, other than Permitted Liens, upon Closing, then the consideration for the 
rnntrmnlated TrfmsarHnris will fail and the P)jrcba«p Price if r>s>\A b*? r-M^.r^^^A t.■^ 




" SEC " is defmed in Section 5.1: - 



" Sellers " is defined in the Preamble. 

"Tangible Personal Propeily " is defined in Section 2. He) . 
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"lax" or "Taxes" means any federal, state, local or foreign income, gross receipts, 
license, payroll, employment, excise, severance, stamp, occupation, premium, windfall profits, 
envirorsmental (including taxes mider Internal Revenue Code Section 59A), customs duties, 
capital stock, franchise, profits, witWiolding, social security (or similar), unemployment, 
disability, real property, personal property, sales, use, transfer, registration, valLse added, 
alternative or add-on minimum, estimated, or other tax of any kind whatsoever, including any 
interest, penalty or addition thereto, whether disputed or not. 

' Tax Returns" means any return, report or declaration filed with or submitted to any 
Governmental Authority in connection with the assessment, collection or payment of any Tax. 

"Third-Party Intellectual Property" is defined in Section 5.4(h). 

"Toronto Le ase" means the Lease between 1 159006 Ontario Limited and Nanogen, Inc. 
(o/a Point of Care Diagnostics Division), dated April 19, 2007. 

" Transaction Taxes " is defined in Section 10.2. 

" Transferred Employees ^' is defined in the Preliminary Statements. 

"Treasury Regulations" means temporary and final regulations promulgated under the 
Internal Revenue Code by the United States Department of the Treasury (including 
corresponding provisions of succeeding regulations). 

^-2 Interpretation, When a reference is made in this Agreement to a Section, 
Schedule or Exhibit, such reference shall be to a Section, Schedule or Exhibit of this Agreement 
unless otherwise indicated. The headings contained in this Agreement are for reference purposes 
only and shall not affect in any way the meaning or interpretation of this Agreement. Whenever 
the words "included," "includes" or "including" are used in this Agreement, they shall be 
deemed to be followed by the phrase "without limitation." Unless otherwise indicated, all 
references to dollars refer to United States dollars. The Parties acknowledge thai all Parties have 
participated in the drafting and preparation of this Agreement and agree that any rule of 
construction to the effect that ambiguities are to be construed against the drafting party shall not 
be applied to the construction or interpretation of this Agreement. 

ARTICLE 2 

PURCIMSE .'iND SALE OF ASSETS 

2.1 .Purchased Assets. Subject to the terras and conditions of this Agreement and the 
approval of this .Agreement by the Bankruptcy Court and the entry of a Sale Order that is a Final 
Order, and pursuant to Sections 363 and 365 of the Bankruptcy Code, effective as of the Closing, 
Sellers shall sell, transfer, convey, assign and deliver to Buyer or Buyer's designee, tree ami 
clear of all Liens except the Permitted Liens, and Buyer shall purchase, all of Sellers' respective 
right, title and interest in and to all of the assets owned by Sellers and used in the Business, 
including the following assets owned by Sellers (collectively, the "Purchased Assets"'): 
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(c) lutelleciual Property. All Intellectual Property owned by, or licensed to, the 
respective Sellers that is used in the Business, including the Intellectual Property listed and 
described in Schedule 2.1(c) (collectively, the " Purchased Intellectual Property "); 

(d) Names. Web sites and contact information to the extent relating to the Business; 
all corporate and trade names used at any time by Sellers relating to the Business, including the 
name "Nanogen"; all Internet domain names in all forms that mclude in whole or in part any 
words consisting of or similar to the names set tbrth in Schedule 2.1(d) and all content in 
electronic and other forms with respect to Sellers' Internet web sites relating to tiie Business; and 
all telephone and facsimile numbers and post office boxes used by Sellers relating to the 
Ekjsincss; 
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ARTICLE 5 

AND WARR 
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ARTICLE 6 
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ARTICLE 11 



GENERAL PRO VIS IONS 
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(a) If to Buyer, to: 



Financiere Elitech SAS 
12-12bis, rue Jean Jaures 
92800 Puteaux 
France 

Attn: Piene Debiais 
Facsimile: +33-1-41-45-07-19 
E-mail : p .debiai s@elitech group . com 

With copies to: 

Jackson Walker L.L.P. 
901 Main Street, Suite 6000 
Dallas, Texas 75202 
United States of .America 
Attn: L. Scott Brown 
Facsimile: +1-214-661-6869 
E-mail: sbrown@jw.com 

(b) ifto Sellers, to: 

Nanogen, Inc. 

10398 Pacific Center Court 

San Diego, California 92121 

United States of America 

Attn: David Liidvigson 

Facsimile: +1-858-410-4949 

E-mail : dludvigson@nanogen.com 

With copies to: 

Morgan, Lewis & Bockius LL? 

One Market, Spear Tower 

San Francisco, California 94105 

United States of America 

Attn: Scott D. Karchmer and William A. Myers 

Facsimile: +1-415-442-1001 

E-mail: skarchmer@morganlewis.com; wmyers@morganlewis.com 

and 

Ashby & Geddes 

500 Delaware Avenue, 8th Floor 

Wilmington, Delaware 19801 

Attn: Bill Bowden 

Facsimile: +1-302-654-2067 

E-mail: wbowden@.ashby-geddes.com 
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12.10 Assignment . No assignment by any Party of this Agreement or any right or 
obligation under this Agreement may be made without the prior written consent of all other 
Parties, and any assignment attempted without such consent will be void ab initio. 
Notwithstanding the foregoing, Sellers expressly acknowledge and agree that Buyer may assign 
and transfer ail or any part of its rights in this Agreement upon two (2) Business Days' prior 
written notice to one or more majority-owried entities to effectuate the Contemplated 
Transactions, to BCC, or to any majority-owned entity of BCC; provided, however , that such 
assignment shall not relieve Buyer from its obligations under this Agreement or the 
Contemplated 'iYansactir>ns. 
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INTENOmO TO BE LECfALLY BOUND, the Parties have duly exiscuicd anJ ddivercd 
this Agreement as of the date written in the first sentence of this Agreement. 



FrNANCiEREHiJTECl l S^S 

A VvQnoh'sGcieie par actioi^ simplifie 



cy(r\ 



Pierre Debiais. Prcsidenl 



NANOGEN, INC. 
a Delaware corporation 



By: 




EPOCH BlOSCiHNCBS, INC, 
a Delaware corporation 



By:___ 
Name: 
-lide: 



NANOTRONICS, [NC. 
a California corporation 



By: 

Name:, 
Tille:_ 



W 



INTENDfNG TO BE LEGALLY BOUND, the Parties have duly executed and delivered 
this Agreement as of the date written in the first sentence of this Agreement. 



FINANClfeRE ELITECH SAS 

A French socUie par actions simplsfiee 



By:. 



Pierre Debiais, President 



NANOGEN, INC. 
s Delaware corporation 



Narne; 
Title: 



EPOCH BIOSQENCES, INC. 
a Delaware corporation 



By: „^ 

Name: lMi^-,w jUim^L^ ^ 

Title: p-^ ^r 



NANOTRONICS, INC, 

a Califoroia corporation 
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SCHEDULE 2.1(c) 

PURCHASED INTELLECTUAL PROPERTY 



The intellectual property listed on Sections 5.4(1? ) and 5.4(f) of Sell ers' Disclosure 
Schedule is hereby incorporated by reference. 
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{00279530;v!l.l} 



{f)0279530;vi3 i} 
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{0u280472;vi2} 
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DISCLOSURE SCHEDULE OF SELLERS 
TO ACCOMPANY 
ASSET PURCHASE AGREEMENT 
DATED AS OF MAY 13, 2009 

BY AND AMONG 
FINANCIER E ELITECH SAS, 

NANOGEN, INC., 
EPOCH BIOSCIENCES, INC., 
AND 

NANOTRONICS, INC. 



This disclosure schedule (the "Sellers' Disclosure Schedule") is delivered pursuant to 
Article V of the above referenced Asset Purchase Agreement (the "Agreement") md dated as of 
the date of the Agreement, Unless expressly stated to the contrary, the section numbers of the 
Sellers' Disclosure Schedule correspond to the first, or principal, section of the Agreement to 
which the disclosures relate. 

Each exception to a representation and warranty set forth in the Sellers' Disclosure 
Schedule shall be deemed to qualify the specific representation and warranty that is referenced in 
the applicable paragraph of the Sellers' Disclosure Schedule, and no other representation or 
warranty; provided , however, that notwithstanding the foregoing any mtormation disciosea m 
the Sellers' Disclosure Schedule under any seeiion number shall be deemed disclosed and 
incorporated into any other sections, schedules or exhibits under the Agreement where such 
disclosure would be relevant, if it is reasonably apparent from the information disclosed that it is 
relevant to such other sections, schedules or exhibits under the Agreement, whether or not 
repeated under any section number where disclosure might be deemed relevani. Any capitalized 
terms used but not defined herein have the meanings ascribed to them in the Agreement, unless 
the context otherwise requires. 

iNo reference to or disclosure of any items or other matter in this disclosure schedule shall 
be construed as an admission or indication that such items or other matter is material or that such 
item or other matter is required to be referred to or disclosed m the disclosure schedule. No 
disclosure in the Sellers' Disclosure Schedule relating to any possible breach or violation of any 
agreement, law or regulation shall be construed as an admission or indication that any such 
breach or violation exists or has actually occurred. 



Section 5.3 No Conflict; Consents 



5.3(b) Consents. 




Section 5.4 Intellectual Property 



5.4(b) Inbound Licenses and Rights. 




Nucleic Acid BioMarkers - In-Licenses 



POC Tecbssoi«j.>,v hi -Licenses 




5.4(c) No Restrictions 




















5,4(e) Perfection of Ownership Rights 



Nanogen has recorded assignments with appropriate Governmental Authorities for purchased 
intellectual property listed below: 





Title 


App/Patent 

No, 


Filing/Issuance 
Dates 


23 


37610-525001 US 
Diagnostic Kit for 
Diagnosing and 
Distinguishing 
Chest Pain in Early 
Onset Thereof 


US 5,290,678 


Filed 5/3/91 
Issued 3/1/94 


24 


37610-525003US 

Method and Device 
for Diagnosing and 
Distinguishing 
Chest Pain in Early 
Onset Thereof 


US 5,604,105 


Filed 4/1 1/95 
Issued 2/18/97 


25 


37610-525C01US 
Diagnostic Kit for 
DiagPiOsing and 
Distingiiishing 
Chest Pain in Early 
Onset Thereof 


US 5,747,274 


Filed 9/1/96 
Issued 5/5/98 


26 


376]0~525004US 
Diagnostic Kit for 


US 5,710,008 


Filed 10/22/96 
Issued 1/20/98 






iUk 


App Patcnl 
No. 


Dates 


122 


37610-522F01US 
Analytical Test 
Device and Method 
for Use in Medical 
Diagnosis 


US 6,171,870 


Filed 8/6/98 
Issued 1/9/01 


123 


37610-522C0IUS 
Analytical Test 
Device and Method 
for Use in Medical 
Diagiwsis 


US 6,673,628 


Filed 2/6/01 
Issued 1/6/04 


124 


Analytical Test 
Device and Method 
for Use in Medical 
Diagnoses 


US 6,410,341 


Filed 7/14/99 
Issued 6/25/02 


125 


37610-522003US 
Analytical Test 
Device and Method 

for use in Medical 
Diagnoses 


US 6,214,629 


Filed 7/14/99 
Issued 4/10/01 
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127 


37610-523001US 

Diagnostic Device 
for Anaiyte 
Detection 


US 7,256,053 


Issued 8/14/0'; 



Swpply/OEM/Distributlon Agreements 



Section 5.13 Brokers' Fees 





S, u n ^ Iitpivrntnt I rebilled Invoiits and Deposits 



Section 5.20 Employees md Subcontractors 
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